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 1.  TIME:  9:00   CASE#: MSC16-01102 
CASE NAME: DARLA MUTTER VS. MERITAGE HOMES 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY VALUE PLUMBING CO. 
* TENTATIVE RULING: * 
 
The new declaration filed July 30, 2020 is sufficient.  If a proof of service of the declaration is 
filed with the Court, the Court will grant the motion.  Once the motion is granted, counsel is 
required to serve the order on the former client and file proof of service of the order with the 
court before being formally relieved. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01067 
CASE NAME: TEJERO VS. NRG ENERGY SERVICES 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT 
FILED BY AARON TEJERO JR. 
* TENTATIVE RULING: * 
 

 Plaintiff Aaron Tejero, Jr., moves for preliminary approval of his class action and PAGA 
settlement.   

A. Background and Settlement Terms 

The original complaint was filed May 25, 2018.  It is a class action complaint alleging 
failure to pay wages and/or overtime, failure to provide meal periods and rest breaks, and failure 
to pay for time or expenses associated with obtaining mandatory drug tests. Pursuant to 
stipulation, an amended complaint adding a PAGA cause of action was filed on May 3, 2019.  
A Second Amended Complaint was filed on June 12, 2020.   

The parties undertook discovery as part of the matter, and eventually reached a 
resolution with the assistance of an experienced mediator.  The matter was removed to federal 
court, remanded, then removed again.  After a settlement was reached, the parties then 
stipulated to another remand. 

There are three primary types of claims asserted by plaintiff.  First, the unpaid overtime 
claim is based on the indication that defendant paid overtime based on the federal statute 
(FLSA), which requires overtime only where an employee works over 40 hours per week, 
instead of applicable state law, which requires overtime where an employee works more than 
eight hours per day.  Apparently, the use of alternative work-week schedules led to this issue. 
No information is provided concerning how much difference in overtime pay actually occurred as 
a result of this alleged policy.  Nor is there any discussion of a sub-class of persons who worked 
alternative work-week schedules. 

Second, the complaint alleges that new employees were required to take a drug test, 
but the time spent traveling to obtain the test was not compensated, nor were travel expenses 
reimbursed. 
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Third, the complaint alleges that defendant failed to provide proper meal and rest breaks, 
but nothing in the record indicates the existence of any uniform policy or practice that would 
explain the extent or scope of the violations, or justifies class treatment. 

A gross settlement amount of $2,250,000, non-reversionary, will be paid to the 
Settlement Administrator.   

PAGA penalties would be $100,000, resulting in a payment to the LWDA of $75,000.  
A class representative incentive payment would be made to plaintiff in the amount of $10,000. 
CPT Group, Inc., is the settlement administrator, and estimates costs at $10,000.  Litigation 
costs would not exceed $35,000.    Attorney’s fees would not exceed one-third of the fund, i.e., 
$750,000.  This would leave a net payment to the class of $1,370,000, which would be divided 
into wages, interest, and penalties.   

Notice to the class would be provided, which would include the number of work weeks 
for each member, which is the basis for determining each class member’s share.  The class 
members will not be required to file a claim.  Class members may object or opt out of the 
settlement.  Various prescribed follow-up steps will be taken with respect to mail that is returned 
as undeliverable.   

Based on the estimated class size (about 520), the average settlement share is about 
$2,635. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
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filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

All told, the theoretical maximum recovery estimated by plaintiff’s counsel is 
$11,735,237.  The basis for the estimate as to the drug-test related violations is clear enough.  
The underlying theory of the overtime violations is explained, but there is no explanation of how 
it was determined when there were violations, unless the assumption is simply that there was a 
violation every week for every employee in the class. Plaintiff states only, however, that 
“Plaintiff’s records show instances where he worked more than 8 hours in a day but was only 
paid a straight hourly rate without overtime pay.”  (Plaintiff’s MPA’s, p. 20, n. 5.) For the meal 
period violations, plaintiff estimates a 20% violation rate. For the rest break violations, plaintiff 
estimates a 30% violation rate.  No basis for these figures is given, nor is the policy or practice 
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that led to the violations explained.  Waiting time penalty estimates are derived from the 
underlying violations.  

The gross settlement amount is about 19% of the total estimate.  This is subject to 
NRG’s defenses, and many of the penalties are derivative from the underlying violations.   

As to PAGA penalties, such penalties could be deeply discounted for a variety of 
reasons, even if plaintiff prevails. 

 Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval.  Criteria for 
evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807. 

E. Conclusion 

Hearing required. 

The Court’s primary concern is the lack of information concerning the meal break and 

rest break periods.  This implicates whether there is a sufficient commonality of issues for 

purposes of a class action, and makes it impossible to evaluate the fairness of the recovery. 

In addition, the overtime/alternative workweek claim was not pleaded until the Second 

Amended Complaint, which was filed after an agreement had been reached.  Thus, it is not 

clear to the Court that this claim was the subject of thorough investigation and negotiation.  

Nor is the value of the claim adequately addressed. 

Finally, while the moving papers assert that the appropriate PAGA notices have been 

given, there is no documentation presented either of the initial notice, the new notices that 

preceded the Second Amended Complaint, or of notice of the settlement. 

If these issues are satisfactorily addressed, counsel will be directed to prepare an 

order reflecting the tentative ruling, the other findings in the previously submitted proposed 

order, and to obtain a hearing date for the motion for final approval from the clerk.  Other dates 

in the scheduled notice process should track as appropriate to the hearing date.  The ultimate 

judgment must provide for a compliance hearing after the settlement has been completely 

implemented. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02006 
CASE NAME: CATERPILLAR FINANCIAL VS. DA SILVEIRA 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 
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 4.  TIME:  9:00   CASE#: MSC19-02006 
CASE NAME: CATERPILLAR FINANCIAL VS DA SILVEIRA 
HEARING ON OSC RE: WHY CONTEMPT ORDER SHOULD NOT ISSUE 
* TENTATIVE RULING: * 
 
Hearing required.  Although it appears based on the evidence that the elements of contempt are 
met, i.e., facts establish jurisdiction, defendant has knowledge of the order, and ability to comply 
with the order, plaintiff should address why it has not availed itself of the writ of possession 
previously issued by the Court. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-02617 
CASE NAME: WILLIAMS VS. AGILITI SURGICAL 
HEARING ON MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL 
FILED BY NAISHA WILLIAMS 
* TENTATIVE RULING: * 
 

 Plaintiff seeks approval of an order sealing Exhibit 1 to the Supplemental Declaration of 

Ricardo R. Ehmann.  The Court may grant such a motion only if it “expressly finds facts that 

establish (1) There exists an overriding interest that overcomes the right of public access to the 

record; (2) The overriding interest supports sealing the record; (3) A substantial probability 

exists that the overriding interest will be prejudiced if the record is not sealed; (4) The proposed 

sealing is narrowly tailored, and (5) no less restrictive means exist to achieve the overriding 

interest.”   Rule 2.550(e)(1)(A) requires that the order “[s]pecifically state the facts that support 

the findings.”  The Exhibit in question contains no information that would enable the Court to 

make the required findings.  While the parties might prefer that information concerning the 

amount of consideration obtained for the dismissal be kept private, that desire does not 

constitute an “overriding interest that overcomes the right of public access to the record.”  

The application is denied. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00204 
CASE NAME: MACHAIN VS. SST SENIOR CARE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SST SENIOR CARE, LLC 
* TENTATIVE RULING: * 
 

Defendant SST Senior Care, LLC’s demurrer is overruled. Defendant shall file and serve 

its answer by August 27, 2020.  

This is a PAGA (Labor Code section 2699, et seq.) wage and hour case where Plaintiff 

claims that she and other aggrieved employees regularly worked more than eight hours a day or 

forty hours a week without overtime pay and that they were not given the legally required rest 

and meal breaks or pay for those periods. Defendant argues that the complaint fails because 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/13/20 

 
 

- 6 - 

the pre-lawsuit notice to the Labor and Workforce Development Agency (LWDA) is insufficient 

and because Plaintiff has not alleged facts showing a claim for violations of the Labor Code. 

Defendant demurs to the entire complaint and not to the specific violations alleged in the 

complaint.  

LWDA Notice 

Before filing this action, Plaintiff was required to give written notice to the LWDA and the 

employer “of the specific provisions of this code alleged to have been violated, including the 

facts and theories to support the alleged violation.” (Labor Code § 2699.3(a)(1)(A).) There is no 

dispute that Plaintiff timely sent a notice to both the LWDA and to her employer. The dispute 

here focuses on whether the notice included the required “facts and theories to support the 

alleged violation”.  

The California Supreme Court offered some thoughts on this requirement. “Nothing in 

Labor Code section 2699.3, subdivision (a)(1)(A), indicates the ‘facts and theories’ provided 

in support of ‘alleged’ violations must satisfy a particular threshold of weightiness, beyond the 

requirements of nonfrivolousness generally applicable to any civil filing. (See Code Civ. Proc., 

§ 128.7.) The evident purpose of the notice requirement is to afford the relevant state agency, 

the Labor and Workforce Development Agency, the opportunity to decide whether to allocate 

scarce resources to an investigation, a decision better made with knowledge of the allegations 

an aggrieved employee is making and any basis for those allegations.” (Williams v. Superior 

Court (2017) 3 Cal.5th 531, 545-546.) Although this statement was dicta, it was made by the 

California Supreme Court on a topic with little state court authority and holds significant 

persuasive value.  

There appears to be only one state court authority that directly addressed the question at 

issue here. In Brown v. Ralphs Grocery Co. (2018) 28 Cal.App.5th 824 the trial court concluded 

the notice did not sufficiently allege “facts and theories” to support the violations claimed in the 

first amended complaint. (Id. at 835.) The Court of Appeal affirmed most of the trial court’s ruling 

on this issue. (Id. at 837-838.) The insufficient claims were that plaintiff “and other aggrieved 

employees ‘did not take all meal and rest periods and were not properly compensated for 

missed meal and rest periods’ in violation of sections 226.7 and 512. [And that] defendants 

‘failed to pay [her] and other aggrieved employees all wages due to them within any time period 

specified by California Labor Code section 204.’ ” (Id. at 837.)  

The plaintiff also claimed in the notice “that defendants ‘did not provide [her] and other 

aggrieved employees with proper itemized wage statements’ as required by section 226, 

subdivision (a), including by failing ‘to include the name and address of the legal entity that is 

the employer.’ ” (Id. at 837.) As to this claim, the court found that it included minimal facts to 

support the alleged violation and was sufficient notice of the alleged violation. (Id. at 838.)  

In addition to the California Court of Appeal, the Ninth Circuit has considered the facts 

and theories requirement for a LWDA notice. In Alcantar v. Hobart Serv. (9th Cir. 2015) 800 
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F.3d 1047, the Ninth Circuit held that a LWDA notice did not include sufficient facts and 

theories. (Id. at 1057.) There the notice stated a number of violations, such as  “(1) failed to pay 

wages for all time worked; (2) failed to pay overtime wages for overtime worked; (3) failed to 

include the extra compensation required by California Labor Code section 1194 in the regular 

rate of pay when computing overtime compensation, thereby failing to pay Plaintiff and those 

who earned additional compensation for all overtime wages due…” (Id. at 1057.)  

Green v. Bank of Am., N.A. (9th Cir. 2015) 634 F.App'x 188 is less helpful. There, the 

Ninth Circuit found that a LWDA notice for seating claim included sufficient facts and theories. 

(Id. at 191.) The Court explained the notice was sufficient because it included “(1) the specific 

statute Bank of America allegedly violated, (2) facts about what position plaintiffs held, (3) a 

statement that plaintiffs could use a seat in their position, and (4) a specific identification of who 

was allegedly harmed.” (Ibid.) The court distinguished its case from Alcantar because there the 

plaintiffs merely provided a list of alleged statutory violations. (Ibid.) 

Here, the LWDA notice states that Complainant (Plaintiff) was employed as a “medical 

technician or other like positions in California” and that there are 30 aggrieved employees in a 

similar situation to Plaintiff. (RJN 2 p.3.) “The position required Complainant and Aggrieved 

Employees to work more than 8 hours a day and/or 40 hours per week without lawful 

compensation. Complainant and Aggrieved Employees were classified as an exempt employee 

and earned fixed compensation regardless of the number of hours she worked. [¶] Complainant 

and aggrieved employees did not receive all overtime compensation, all required meal and rest 

periods or required premium payments for missed, incomplete, interrupted or untimely meal and 

rest periods…” (RJN 2 p.3.) The LWDA notice goes on to cite a number of different statutory 

violations, but no other specific facts are included. (RJN 2 pp.3-6.) 

Although the factual statements in the LWDA notice are minimal, they are sufficient to 

provide the facts to support for some of the alleged violations. Here, Plaintiff claims that she was 

classified as an exempt employee and was paid a fixed compensation, yet she was entitled to 

overtime pay. Plaintiff also claimed that the position required employees to work more than 8 

hours a day and/or 40 hours a week. These are sufficient facts to support a misclassification 

claim. Similarly, other violations that stem from the misclassification claim would be covered. 

However, other claims unrelated to misclassification do not include sufficient facts and theories 

in the LWDA notice. For example, Plaintiff’s claim for rest and meal break violations is nothing 

more than a statement of the violation. Such language was found insufficient in Brown and 

Alcantar. Thus, the claim for rest and meal breaks can only survive to the extent it stems from 

the alleged misclassification.  

Defendant demurred to the entire complaint on the failure to provide sufficient facts and 

theories in the LWDA notice. (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 

1150, 1167 [“Ordinarily, a general demurrer may not be sustained, nor a motion for judgment on 

the pleadings granted, as to a portion of a cause of action.”].) Since the Court finds that the 

notice includes sufficient facts and theories on at least the misclassification issue, demurrer 

based on the sufficiency of the LWDA notice is overruled. Whether any of the rest and meal 
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break violations can be sufficiently tied to the misclassification issue and thus included in the 

LWDA notice, can be addressed in a future motion.  

Failure to Allege Facts that State a Cause of Action 

Defendant argues that Plaintiff’s complaint fails to allege facts to support the PAGA claim 

because she fails to allege facts to support any of the statutory violations. Specifically, 

Defendant argues that the following violations lack facts to support them: failure to provide 

breaks, incomplete / inaccurate wage statements, failure to pay overtime wages, and failure to 

timely pay wages during employment or upon termination. Again, Defendant demurs to the 

entire complaint and thus if there are sufficient facts to support any of the alleged violations the 

demurrer must be overruled.  

Plaintiff alleges that she and the aggrieved employees “regularly worked more than eight 

hours per day or 40 hours per week without lawful compensation.” (Comp. ¶4; see also, Comp. 

¶¶ 29, 30.) Although relatively barebones, this allegation is sufficient for Plaintiff to allege a claim 

for unpaid overtime wages under Labor Code sections 510 and 1194. 

Defendant argues that in order to allege the failure to pay overtime wages a plaintiff must 

plead “(1) that he or she performed overtime work for the defendant; (2) the amount of overtime 

worked; (3) that he or she was not paid overtime; and (4) the amount of overtime pay owed.” 

Defendant cites to CACI no. 2702, Labor Code section 1194(a) and Hernandez v. Mendoza 

(1988) 199 Cal.App.3d 721, 727. The jury instruction and Hernandez both discuss the 

requirements that a plaintiff must prove a trial, but neither states that a plaintiff must plead the 

exact amount of overtime hours work or the exact amount the plaintiff is owed. Defendant cites 

no authority that holds a plaintiff must plead the actual overtime hours worked and the amount 

owed in order to state a claim under Labor Code sections 510 and 1194.  

Defendant also argues that Plaintiff was required to allege that Defendant had actual or 

constructive knowledge that Plaintiff or other employees engaged in overtime work. Defendant 

fails to cite a case holding that Defendant’s knowledge is an element Plaintiff must plead. Jong 

v. Kaiser Foundation Health Plan, Inc. (2014) 226 Cal.App.4th 391, relied on by Defendant, 

involved a motion for summary judgment.  

Evidentiary Issues 

Defendant’s request for judicial notice of exhibits 1 and 2 are granted. Exhibit 1 is the 

Notice of Claim and Conference prepared by the California Labor Commissioner’s Office and as 

such is an official act of the government. Exhibit 2 is Plaintiff’s Notice of Labor Code Violations 

document submitted by Plaintiff to the LWDA. This same document is attached to the 

declaration of Plaintiff’s attorney Justin Lo. There is no dispute among the parties that this is the 

document Plaintiff submitted to the LWDA and judicial notice of this document is appropriate. 

The request for judicial notice of exhibit 3 is denied. Exhibit 3 is a tentative ruling in a case in 
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Santa Barbara County. This document is not a final order, nor does it involve the same parties 

as this case.  

The Court notes that both sides submitted declarations for and against this motion. 

A demurrer is based on the pleadings and matters subject to judicial notice. The Court 

considered these declarations to confirm that the parties engaged in the required meet and 

confer process and to make sure there was no dispute about taking judicial notice of exhibits 1 

and 2. Beyond these matters, the declarations were not considered when ruling on the 

substance of this demurrer. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-00204 
CASE NAME: MACHAIN VS. SST SENIOR CARE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required (by telephone). 

 

  

 8.  TIME:  9:00   CASE#: MSC20-00326 
CASE NAME: SALINAS VS. SILVEY 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY ROGER MICHAEL SILVEY 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike portions of Plaintiff's first amended complaint ("FAC") 
seeking punitive damages. Plaintiff opposes the motion and seeks an award of sanctions 
against Defendant under Code of Civil Procedure § 128.5 for making what Plaintiff labels a 
"frivolous" motion. The Court grants the motion to strike, with leave to amend, and denies 
Plaintiff's request for sanctions. 

Relevant Facts 

Plaintiff Carey Salinas alleges his vehicle was struck by a vehicle driven by defendant Roger 
Silvey. He alleges Silvey was driving while intoxicated when the accident occurred.  

Analysis 

A. Legal Standards Applicable to Motion to Strike and Pleading Requirements for 
A Punitive Damages Claim 
 

The Court may strike allegations that are “irrelevant, false or improper matter” or any portion of 
a pleading “not drawn . . . in conformity with the laws of this state.” (CCP § 436(a) and (b).) 
In addition, allegations “neither supported by nor pertinent to an otherwise legally sufficient claim 
or defense”’ can be stricken. (CCP § 431.10(b)(2).) 
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An action arising out of a drunk driving accident is subject to the same general principles 
governing recovery of punitive damages in other tort cases. (Dawes v. Superior Court (1980) 
111 Cal.App.3d 82, 90 ["Dawes"].) Under Civil Code § 3294, punitive damages may be awarded 
“In an action for the breach of an obligation not arising from contract, where it is proven by clear 
and convincing evidence that the defendant has been guilty of oppression, fraud, or malice.” 
(Civil Code § 3294(a).) The statute defines "oppression" as "despicable conduct that subjects 
a person to cruel and unjust hardship in conscious disregard of that person’s rights." (Civil Code 
§ 3294(c)(2).) It defines "malice" as "conduct which is intended by the defendant to cause injury 
to the plaintiff or despicable conduct which is carried on by the defendant with a willful and 
conscious disregard of the rights or safety of others." (Civil Code § 3294(c)(1).)  

Civil Code § 3294 was amended in 1987 to add the requirement that conduct be "despicable" 
to support an award of punitive damages based on malice or oppression. (See Lackner v. North 
(2006) 135 Cal.App.4th 1188, 1211; Stats.1987, c. 1498, § 5, p. 5780.) The California Supreme 
Court explained: 

[T]he statute's reference to "despicable" conduct seems to 
represent a new substantive limitation on punitive damage awards. 
Used in its ordinary sense, the adjective "despicable" is a powerful 
term that refers to circumstances that are "base," "vile," or 
"contemptible." (4 Oxford English Dict. (2d ed. 1989) p. 529.) As 
amended to include this word, the statute plainly indicates that 
absent an intent to injure the plaintiff, "malice" requires more than 
a "willful and conscious" disregard of the plaintiffs' interests. The 
additional component of "despicable conduct" must be found. 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.) (See also Lackner v. North, 
supra, 135 Cal.App.4th at 1209 ["The adjective 'despicable' connotes conduct that is '…so vile, 
base, contemptible, miserable, wretched or loathsome that it would be looked down upon and 
despised by ordinary decent people.' [Citations, internal quotations omitted.]"]; Jarman v. HCR 
ManorCare, Inc. (2017) 9 Cal.App.5th 807, 818-819 ["the defendant's conscious disregard of the 
plaintiff's rights or safety will be sufficient to support a finding of malice or oppression, as long as 
the conduct is also deemed to be despicable."].)  

"The mere allegation an intentional tort was committed is not sufficient to warrant an award of 
punitive damages. [Citations omitted.] Not only must there be circumstances of oppression, 
fraud or malice, but facts must be alleged in the pleading to support such a claim." (Grieves v. 
Superior Court (1984) 157 Cal.App.3d 159, 166 [emphasis added; citing G. D. Searle & Co. v. 
Superior Court (1975) 49 Cal.App.3d 22, 29].)  "Pleading in the language of the statute is 

acceptable provided that sufficient facts are pleaded to support the allegations. [Citation 
omitted.] The terms themselves are conclusory, however. [Emphasis added.] (Blegen v. 
Superior Court, supra, 125 Cal.App.3d at 963.) While "conscious disregard for the safety of 
others may constitute the malice required to sustain a claim for punitive damages [citations 
omitted]," merely alleging conclusory language that parrots the grounds for awarding punitive 
damages in the words of the statute is not enough for the claim for punitive damages to survive 
a motion to strike. (Blegen v. Superior Court (1981) 125 Cal.App.3d 959, 963.)  
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B. Cases Addressing Punitive Damages for Driving While Intoxicated and 
Plaintiff's Allegations 

 
In Taylor v. Superior Court (1979) 24 Cal. 3d 890 ("Taylor"), the California Supreme Court 
concluded that driving a motor vehicle while under the influence of alcohol "may constitute an 
act of "malice" under section 3294 if performed under circumstances which disclose a 
conscious disregard of the probable dangerous consequences." (Id. at 892 [emphasis added].) 
"One who willfully consumes alcoholic beverages to the point of intoxication, knowing that he 
thereafter must operate a motor vehicle, thereby combining sharply impaired physical and 
mental faculties with a vehicle capable of great force and speed, reasonably may be held to 
exhibit a conscious disregard of the safety of others. The effect may be lethal whether or not the 
driver had a prior history of drunk driving incidents." (Id. at 897 [emphasis added].) The 
complaint in Taylor included detailed factual allegations of defendant's multiple prior drunk 
driving arrests and convictions, defendant's prior serious car accident driving while intoxicated, 
defendant's status on probation under orders not to drive for six hours after consuming alcohol, 
defendant's job which involved transporting alcoholic beverages, and defendant's consumption 
of alcohol while he was driving when the accident occurred. (Id. at 893.)  

In Dawes, supra, 111 Cal.App.3d 82, the Court found the complaint alleged facts sufficient to 
support a claim for punitive damages against an intoxicated driver who killed a bicyclist. (Id. at 
86.)The plaintiff in Dawes alleged that defendant not only drove after drinking but drove in a 
reckless manner at an excessive speed under circumstances when there was a significant risk 
of injury to pedestrians and bicyclists because of crowded traffic conditions. The Court found 
those additional facts distinguished the case from "ordinary" drunk driving, because plaintiff "set 
forth specific facts that reasonably give rise to an inference of a conscious disregard of safety 
and probable injury to others on the part of defendant []"to support a claim of malice or 
oppression under Civil Code § 3294. (Id. at 89-90 [emphasis added].) Notably, Taylor and 
Dawes were both decided before the 1987 amendment to Civil Code § 3294 to add the 
requirement that the conduct be "despicable."  

C. Plaintiff's Allegations Are Insufficient; Leave to Amend 
 
Plaintiff alleges Silvey "willfully and knowingly consumed alcoholic beverages to extreme 
excess" and then drove his vehicle "with full knowledge that serious injuries would occur to 
others including plaintiff herein, as a result of said alcohol consumption." (FAC Exemplary 
Damages Attachment ("Att.") EX-2) He makes the conclusory allegation that defendant drove in 
"conscious disregard" of the safety of the Plaintiff, and alleges that defendant "knew it was 
highly probable that harm would occur to plaintiff and others" by defendant driving under the 
influence. (FAC Att. EX-2.) Neither allegation is an allegation that Defendant consumed 
excessive amounts of alcohol knowing he would have to drive while intoxicated. (See Taylor, 
supra, 24 Cal.3d at 897.) He also alleges on information and belief defendant had "prior to the 
subject accident, operated motor vehicles under the influence of alcohol and/or drugs." (FAC 
Att. EX-2) That allegation is not an allegation that Defendant was previously arrested and 
convicted for a DUI. (Id. at 893.) 

Plaintiff's FAC does not include the additional facts and circumstances that support a claim of 
malice or oppression as described in Taylor and Dawes even prior to the amendment to Civil 
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Code § 3294 to add the "despicable" conduct requirement. He does not allege facts and 
circumstances beyond "ordinary" drunk driving. (Dawes, supra, 111 Cal.App.3d at 89-90.) 

Plaintiff’s opposition to the motion to strike cites several facts and a document that are not 
alleged or attached to Plaintiff’s FAC which Plaintiff argues support the claim for punitive 
damages. Plaintiff refers to a traffic collision report that is not an exhibit to the opposition or the 
FAC. (Opp. p. 2, ll.3-6.) Plaintiff alleges findings in the CHP report, the results of a field sobriety 
test, and a contention that Defendant had a prior DUI within the last 10 years. (Opp. p. 2, ll. 12-
17.) None of these facts are alleged in the FAC. The Court interprets the statements in the 
Opposition as an offer that if Plaintiff is given an opportunity to amend, he can allege additional 
facts and circumstances to support a claim for punitive damages under the statute and case 
law. The Court therefore grants the motion to strike, with leave to amend. 

D. Plaintiff’s Request for Sanctions 
 

Plaintiff seeks sanctions under Code of Civil Procedure § 128.5(a) against the Defendant for 
making a “frivolous” motion to strike. Plaintiff’s asks the Court take judicial notice of an order 
issued in another case by the Superior Court for San Francisco County in which that court found 
the facts alleged in an intoxicated driver accident case were sufficient to support the claim for 
punitive damages. (H. Nathan James Decl. Exh. 2.) Plaintiff also attaches an order of a different 
trial court, the Superior Court for Butte County, that defense counsel provided to Plaintiff, in 
which that court granted a motion to strike the claim for punitive damages based on Taylor and 
Dawes and expressed doubt that the facts of the case were sufficient to survive a motion to 
strike the punitive damages claim. (James Decl. Exh. 3, p. 3, ll. 11-16.)  

The Court takes judicial notice of Exhibits 2 and 3 to the James Declaration solely for the fact 
that two trial courts faced with the general fact scenario of an intoxicated driver allegedly 
causing a car accident reached different conclusions on whether the facts alleged support a 
claim for punitive damages. The orders are not citable precedent. (See Fenske v. Board of 
Administration (1980) 103 Cal. App. 3d 590, 596 ["trial courts make no binding precedents.'"]; 
Santa Ana Hosp. Medical Center v. Belshe (1997) 56 Cal.App.4th 819, 830-831 [explaining only 
appellate decisions have precedential value, and it is improper for a court to take judicial notice 
of a California trial court order in another unrelated case not involving any of the parties to the 
action].)  

The Court has concluded Defendant's motion is well-taken. Plaintiff's request for sanctions 
is denied. 

 

 

 


